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United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

C. E. BOOTH,
Plaintiff in Error%

vs. ) No. 2069.

UNITED STATES OF AMER-
ICA, Defendant in Error,

UPON WRIT OF ERROR TO THE UNITED STATES DISTRICT
COURT FOR THE TERRITORY OF ALASKA,

THIRD DIVISION.

Brief for Plaintiff in Error

STATEMENT OF THE CASE.

Plaintiff in Error (defendant in the court be-

low) was convicted of a criminal offense in the Dis-

trict Court for the Third Division of the Territory

of Alaska, in a prosecution based upon a so-called

Information, presumably charging the defendant

with the violation of Section 472 of the Code of Crim-

inal Procedure of Alaska, Carter's Annotated Alaska

Codes, p. 125, which section is as follows, to-wit:

^^Sec. 472. Penalty for selling liquors without
license. That anyone engaging in the sale of intoxi-



eating liquors, as specified in this Act, in the Dis-

trict of Alaska, who is required by it to have a license

as herein specified, without first having obtained a

license to do so as herein provided, or any person
who shall engage in such sale in any portion of the

District where the sale thereof is prohibited, upon
conviction thereof shall be fined not less than one
hundred dollars nor more than two thousand dollars,

or be imprisoned for not less than one month nor
more than one year ; and upon every subsequent con-

viction of a like offense shall, in addition to the pen-
alty above named, be imprisoned not less than two
months nor more than one year.

'

'

The Information upon which the prosecution is

based is as follows, to-wit:

INFORMATIO:?^.

^^ J. Lindley Green, Assistant United States At-
torney for the Third Division of the District of

Alaska, informs the Court that the defendant, C. R.
Booth, is guilty of the crime of Engaging in the Sale
of Intoxicating Liquors Without Having Procured
a License of the District Court for the Third Division
of the District of Alaska, or any Division thereof,

so to do.

^^Tliat said crime was committed as follows, to-

wit: That the said C. R. Booth, at Girdwood, in

Kenai Precinct, in the Third Division of the District

of Alaska, he, the said C. R. Booth, not having pro-
cured a license from the District Court for the Dis-
trict of Alaska, Third Division, or any Division
thereof, to engage in the sale of intoxicating liquors

at retail, did, on the fifteenth day of February, nine-

teen hundred and eleven, engage in the sale of in-

toxicating liquors at retail, all contrary to the form
of the statute in such case made and provided and



against the peace and dignity of the United States

of America.

*^ Dated at Valdez, in the District and Division

aforesaid, the 7th day of March, nineteen hundred
and eleven.

^^ J. LixDLEY Greex^
^^ Assistant United States Attorney for the District

of Alaska, Third Division."

'^United States of America, District of Alaska, Third
Division—ss.

*M. Lindley Green, being first duly sworn, on
oath deposes and says

:

^^That he is Assistant United States District At-
torne}^ for the District of Alasl^a, Third Division;

that he has read the foregoing information; knows
the contents thereof and that the said complaint is

true. J. Lindley Green.

'

' Subscribed and sworn before me this 7th day of

March, 1911.

[Seal] " Don A. Stewart,
*' Notary Public in and for the District of Alaska,

Residing at Valdez.

" [Endorsed] : Filed in the District Court, Ter-
ritory of Alaska, Third Division. Mar. 7, 1911. Ed.
M. Lakin, Clerk. By V. A. Paine, Deputy."

Plaintiff in Error seeks a reversal of the judg-

ment rendered in this case relying upon the insuffi-

ciency of the Information and the matters urged in

the following Assignment of Errors

:



ASSIGNMENT OF ERRORS.
^

First: The Court erred in denying the Motion of

Defendant to Set Aside, Quash and Vacate the Infor-

mation.

(Assignment First, Record, p. 112.)

Second: The Court erred in overruling the ob-

jection of Defendant made to the examination of

prospective jurors, for the reason that the Informa-

tion filed in said case failed to inform the Defendant

of the nature of the accusation against him and as

to the names of his accusers to be brovight to give evi-

dence against him.

(Assignment Second, Record, p. 112.)

Third: The Court erred in overruling the objec-

tion of Defendant made to the reception of any testi-

mony under said Information, for the reason that

said Information failed to state facts sufficient to con-

stitute a crime.

(Assignment Third, Record, page 112.)

Fourth: The Court erred in refusing to instruct

the jury to return a verdict of Not Guilty, upon mo-

tion of the Defendant therefor at the close of plain-

tiif ^s testimony.

(Assignment Fourth, Record, pp. 112 & 113.)



Fifth: The Court erred in overruling the motion

of the Defendant in Arrest of Judgment herein.

(Assignment Twelfth, Record, p. 116.)

Sixth: The Court erred in entering judgment in

said cause against the Defendant.

(Assignment Thirteenth, Record, p. 116.)
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AEGUMENT.

For convenience in presentation, the points in-

volved in the Assignment of Errors will be discussed

in this brief

—

First: As to the sufficiency of the information.

Second: As to the error assigned in the denial of

the motion in arrest of judgment.

Third: As to the validity of the judgment and

sentence.

First.

As to the Sufficiency of the Information : In the

assignment of errors presented in this brief, the first,

second, third and fourth assignments of error all at-

tack the sufficiency of the information.

Before plea was entered, Plaintijff in Error sub-

mitted to the trial court a motion to Set Aside, Quash

and Vacate the Information, as follows

:

^^ Title of Court and Cause.

^^ Comes now C. R. Booth, defendant above
named, by his attorney L. V. Ray, and moves the
above entitled court to set aside, quash and vacate
the information filed in the above-entitled case, for
the following reasons, to-wit

:



1.

^^That said information contraA^enes the Sixth

Amendment to the Constitution of the United States

in that said Information fails to inform the defend-

ant of the nature and cause of the accusation against

him, and fails to show or name the witnesses upon
whose testimony said information is based.

2.

^'That said Information contravenes the provi-

sions of the Fourteenth Amendment to the Consti-

tution of the United States in that said Information
seeks to deprive the defendant of liberty and prop-
erty without due process of law.

3.

^^That said Information fails to set forth clearly

and distinctly in ordinary and concise language the

act or omission charged as a crime in such manner
as to enable a person of common understanding to

know what is intended.

4.

^^That said Information fails to state the act

charged as a crime with such a degree of certainty

as to enable the Court to pronounce judgment, upon
conviction, according to the right of the case.

5.

^^That said Information is void in that said In-

formation attempts to set forth and charge as a crime
a mere conclusion of purported facts, and does not

set forth with particularity and sufficient certainty

any act or thing charged to have been done by the

defendant.
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6.

^^That the facts stated in said Information do
not constitute a crime under any provisions of the
Alaska Codes.

7.

'^That said Infomiation as drawn and presented
in this case is without effect in law, without precedent
in the practice of this Court, is wholly void and ma-
terially tends to affect the substantial rights of the
defendant upon the merits."

To which ruling of the Court counsel for defend-

ant then and there duly excepted, and the exception

was by the Court allowed. (Record, pp. 33, 34

and 35.)

Plaintiff in Error then made further objection as

follows

:

^^The defendant at this time objects to proceed-
ing to the examination of the jurors for the reason
that the Information as filed in this case contravenes
the provisions of the Constitution in that it does not
give to the said defendant the names of the accusers
or witnesses to be brought to give evidence upon the

charge against him. To which ruling of the Court
counsel for defendant excepted, and the exception

was by the Court allowed. " (Record, pp. 35 and 36.)

Plaintiff in Error also objected to the introduc-

tion of testimony in proof of the matters charged in

the so-called Information, as follows

:

^^The defendant objects to the testimony of this

witness and of any witness in this case being sub-

mitted as proof of the matters charged in the so-



11

called Information upon all the grounds and matters
and things set forth in the motion to quash, vacate,

and set aside said information, all the matters and
things in said motion contained being now urged in

support of this motion and made a x)art of this mo-
tion ; and further, that said alleged information does

not state on its face a description of the intoxicating

liquors alleged to have been sold on the 15th day of

February, 1910; that said information does not state

upon its face the quantity of intoxicating liquors

alleged to have been sold on the 15th day of February,
1910; that it states a mere conclusion as to intoxi-

cating liquors and fails to state any kind or further
description ; that it fails to state the name of the pur-
chaser to whom such sale so alleged was made on such
day; that it fails to show the price paid therefor in

money to the defendant or to any person acting under
his direction or control ; that it fails to state any mat-
ter or thing sufficient to inform the defendant of the

act he is charged with doing in violation of the laAV

;

that it fails to state that said liquor if sold was not
sold for medicinal, mechanical or scientific uses ; that

said information fails to identify any particular act

charged so as to enable the defendant to meet such
allegation in dispute of the x)roof of same ; that said

information fails to show upon its face that a license

could be granted by this Court, by the Congress of

the United States or by any legislative body or official

of the Territory at the town of Girdwood, where this

alleged offense took place."

To which ruling of the Court counsel for defend-

ant duly excepted, and the exception was by the Court

allowed. (Record, pp. 37 and 38.)

At the close of the testimony Plaintiff in Error

asked for an instructed verdict of Not Guilty (Rec-

ord, x)p. 16 and 17), as follows:
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*^ Comes now the defendant in the above-entitled
case and moves the Court to instruct the jury em-
panelled therein to return into Court a verdict of
*^Not Guilty" for the following reasons, to-wit:

1.

C i That the information upon which this case is

prosecuted fails to shoAV upon its face a state of facts
sufficient to constitute a crime.

2.

^^That the facts stated in said information do not
constitute a crime under the provisions of any section

of the Alaska Codes.

3.

^^That said information merely states a conclu-
sion of fact and does not set forth distinctly in ordi-

nary and concise language the act or omission
charged as a crime in such manner as to enable a
person of common understanding to know what is

intended.

4.

^^That during the trial of this cause, the Court
has permitted the Government, over and against the
()})jection of the defendant, to attempt to introduce
testimony tending to prove the offense charged, by
the relating of transactions shown to have taken place
at a time other than that charged in said informa-
tion.

^^That the Court, against the objection of the
defendant, has ]3erniitted the Government to attempt
to show by the testimony of the witnesses called on
its behalf a series of transactions covering a long
period of time prior to the date charged in said in-
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formation, without first requiring the Government to

so charge the defendant, in the form of a continuando,
or with sufficient precision to inform the defendant
of the nature of the accusation against liim.

6.

a That in all matters as hereinbefore alleged the

defendant has been materially atfected in his sub-
stantial rights.

7.

^^That said information contains no allegation

that defendant willfully and unlawfully engaged in

sales, etc.

8.

^^That no sufficient evidence in proof of the ma-
terial allegations in said information contained has
been given in this trial to justify or warrant the sub-

mission of the case to the jury."

To which ruling of the Court counsel for defend-

ant then and there duly excepted and the exception

w^as by the Court allowed.

Plaintiff in Error relying upon the record as

made declined to introduce evidence. (Record, p. 98.)

Section 474, Chapter 44, of the Code of Criminal

Procedure of Alaska, provides

:

'^That prosecutions for violations of the provi-
sions of this Act shall be on Information filed in the
district court or any subdivision thereof, or before
a United States commissioner, by the United States
marshal or any deputy marshal, or by the district
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attorney or by any of his assistants. Or such prosecu-
tion may be by and through indictment by grand jury,

and it shall be the duty of either of said officers, on
the representation of two or more reputable citizens,

to file such information, or to present the facts alleged

to constitute violations of the law to the grand jury.'^

Chapter 31 of the Code of Criminal Procedure

contains the only reference to an Information found

in the Alaskan Code other than the section just

quoted. The three sections comprising Chapter 31

are as follows

:

^^ Sec. 270. Information defined. That an infor-

mation is the allegation or statement made before a

magistrate, and verified by the oath of the party mak-
ing it, that a person has been guilty of some desig-

nated crime.

'^ Sec. 271. Magistrate defined. That a magis-

trate is an officer having power to issue a warrant
for the arrest of a person charged with the commis-
sion of a crime.

''Sec. 272. Who are magistrates. That the fol-

lowing persons are magistrates

:

''First. The judge of the district court.

"Second. The commissioners authorized by Act
of Congress to exercise the powers and duties of jus-

tices of the peace.
??

Chapter 32 of the Code of Criminal Procedure

then prescribes method and mode of issuance of war-

rants of arrest.

It is evident the Information referred to under

the Alaska practice means a complaint verified by
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oath before a magistrate, as a l^asis for the issuance

of a warrant and the usual preliminary proceedings.

The Information in this case, examined under

the provisions of the Oregon Code relative to prose-

cutions by Information, as set forth and defined in

the case of State vs. Warren, 41 Oregon, 348, page

356, and under the rule as laid down in the Federal

Courts in United States vs. Baumhert, 179 Fed. Rep.,

735, conclusively shows the Information is insuffi-

cient upon which to base a criminal prosecution. The

decision in the case of the United States vs. Batimhert

deals at length with the essential averments neces-

sary to be incorporated in an Information wdiere such

Information is substituted for an indictment.

Counsel respectfully submit, in view of the de-

cisions above cited, the Information in the case at

bar, being intended as a substitute for an indictment,

must contain, at least, some of the essential averments

requisite and necessary to sufficiently acquaint the de-

fendant with the matters and things charged against

him, and to permit such defendant to have his day in

court and be properly secured in his inherent right of

defense.

In Reniger vs. United States, 172 Fed Rep., 646,

page 655, Mr. Justice Bradley is quoted as follows:
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^^Illegitimate and unconstitutional practices get

their first footing in that way, namely, by silent ap-

proaches and slight deviations from legal modes of

procedure. This can only be obviated by adhering
to the rvile that constitutional provisions for the se-

curity of person and property should be liberally

construed. A close and literal construction deprives
them of half their efficacy, and leads to gradual de-

preciation of the right as if it consisted more in

sound than in substance. It is the duty of all the

courts to be watchful for the constitutional rights of

the citizen, and against any stealthy encroachments.
Their motto should be ^ohsta principiis.

y y>

On page 655 also appears a phrase of Mr. Jus-

tice Harlan, commenting on the danger of laxity in

criminal procedure, quoted from the case of Frisbie

vs. United States, 157 U. S. 160, 39 L. Ed. 657, as

follows

:

^^A person charged with a crime involving life

might be tried before a judge upon a rule to show
cause why he should not be hanged."

In United States vs. Edgerton, 80 Fed. Rep. 374,

page 376, Justice Bellinger states:

^^It is a matter of the highest public policy that

crime shall be punished by legal methods. When
these are disregarded, there is the mob, between
which, in the pursuit of vengeance, and the officers

of the law, acting in its name, but in disregard of it,

there is no distinction."

Counsel does not claim that the offense with

which the plaintiff in error is charged could not 1)e
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prosecuted under a valid Information as a substitute

for indictment, but, in the case at bar, the so-called

Information fails to follow any known statute or

precedent.

Plaintiff in Error respectfully submits: That

said Information fails to set forth clearly and dis-

tinctly in ordinary and concise language the act or

omission charged as a crime in such manner to en-

able a person of common understanding to know

what is intended ; that said Information fails to state

the act charged as a crime with such a degree of cer-

tainty as to enable the Court to pronounce judgment,

upon conviction, according to the right of the case;

that said Information is void in that said Informa-

tion attempts to set forth and charge as a crime a

mere conclusion of purported facts, and does not set

forth with particularity and sufficient certainty any

act or thing charged to have been done by the de-

fendant.

Rev. St. Sec. 1025 providing that ^^no indictment

found * ^ -^ shall be deemed insufficient * ^ *

by reason of any defect or imperfection in matter of

form * ^ "" is substantially quoted in Sec. 50,

Chapter 7, of the Alaska Code of Criminal Pro-

cedure. We contend in the case at bar the defect ii3

not one of form, but of substance. We submit that
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the power of the trial court to proceed to try the

prisoner upon an information, containing none of the

fundamental requisites, does not exist; that said in-

formation contained no sufficient charge of crime for

which the prisoner ^^can be held to answ^er." To

repeat the phrase of the late Mr. Justice Harlan, as

before quoted in this brief, and applying the same to

the case at bar, w^e submit, the defendant might as

well be tried before a judge ^^upon a rule to show

cause why he should not be'' convicted of engaging

in the sale of intoxicating liquor, as upon the instru-

ment and document upon which the trial of this case

was predicated in the lower court.

Second.

Motion in Arrest of Judgment.

The Court erred in overruling the motion of the

defendant in arrest of judgment.

Plaintiff in Error moved the trial court in arrest

of judgment (Record, p. 22) upon the ground that

the facts stated in the information do not constitute

a crime, in accordance with the provisions of Section

98, Chapter 10, of the Code of Criminal Procedure of

Alaska, which section is as follows:

^^Sec. 98. What objections may be taken at the
trial or in arrest of judgment. That when the objec-
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tions mentioned in section ninety-three appear upon
the face of the indictment, they can only be taken by
demurrer, except that the objection to the jurisdic-

tion of the court over the subject of the indictment,

or that the facts stated do not constitute a crime, may
be taken at the trial, under the plea of not guilty and
in arrest of judgment."

This motion was denied and exception allowed.

(Record, p. 23.)

Counsel respectfully submits in view of the argu-

ment submitted as to the insufficiencv of the infor-

mation, the motion in arrest of judgment should have

been granted; that an examination of the informa-

tion, in view of the provisions of the Alaska Code and

the statutes of the United States relative to prosecu-

tions by information, w^arranted the trial court to

grant the motion, and the refusal to so grant said

motion is a substantial error, materially affecting

the rights of the defendant, thus permitting the de-

fendant to be convicted upon an information which

fails to comply with any of the cardinal principles

of the practice of criminal law tending to the pro^

tection of the personal liberties of a person charged

with crime ; that if it were to ])e permitted that tho^

sanction of law be given to such loose and unprece-

dented practice, the rights of every person would be

insecure; and the rights afforded by the constitu-

tional provisions of the United States, in requiring
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that the defendant be fully informed as to the nature

and cause of the accusation against him, and the

names of the witnesses upon whose testimony tha

prosecution is based, would be rendered null and void.

Third.

Judgment and Sentence.

The Court erred in entering judgment in said

cause against the defendant (Assignment thirteenth,

Record, p. 116).

The Section upon which this prosecution is based

provides a penalty, upon conviction, of a fine not less

than one hundred dollars nor more than two thousand

dollars, OR by imprisonment for not less than one

month or more than one year (page 2, this brief)

.

Section 190, Chapter 19, of the Code of Criminal

Procedure of Alaska, provides:

^^That a judgment that the defendant pay a fine

must also direct that he be imprisoned in the county
jail until the fine is satisfied, specifying the extent

of the imprisomnent, which cannot exceed one day
for every two dollars of the fine; and in case the

entry of judgment should omit to direct the imprison-
ment and the extent thereof, the judgment to pay the

fine shall operate to authorize and require the impris-

onment of the defendant until the fine is satisfied at

the rate above mentioned."

On page 7 of the transcript of Record the con-
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eluding portion of the judgment of the Court is as

follows

:

^*It is therefore hereby ordered and adjudged by
the Court that the Defendant, C. R. Booth, be and
he hereb}" is fined the sum of two hundred and fifty

dollars ($250.00), and that he pay all the costs of this

prosecution, taxed at eight hundred fifty dollars and
five cents ($850.05), and that in case he shall fail or

refuse to pay said fine and costs or any part thereof,

that he be confined in the federal jail at Valdez until

said fine and costs are paid, not to exceed one day for

ever}^ two dollars of said fine and costs."

Under the section of the Alaska Code above

quoted, upon failure to pay the fine adjudged, the

duration of the term of imprisonment cannot exceed

one day for every two dollars of such fine imposed.

Under the judgment as rendered in this case, the de-*

fendant, in the event of failure to pay fine and costs^

is to be imprisoned at the rate of one day for every

two dollars of the fine and costs. Such imprisonment

would exceed the length of time prescribed as a maxi-

mum imprisonment in Sec. 472. The period of im-

prisonment for $1,100.05 would be one year, six

months and &ve days. In order to legalize the penalty

imposed the statute should read, ^4f convicted shall

pay a fine "" ^ ^" and be imprisoned." Whereas

the word ok is found in the section referred to.

We take the position that the judgment as ren-

dered in this case is void for the reasons stated, basing
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our conclusion upon the decision of the Oregon Court,

reported in the case of Ex Parte McGee, 33 Oregon

Reports, 165, 54 Pac. 1091, in which case the section

under discussion is construed. The section of the

Alaska Code is taken from the Oregon Code, and as

construed b}^ the Courts of that State, it is against

the policy of the law to attempt the coercion of the

payment of costs through imprisonment.

By reason of the errors complained of occurring

at the trial of the cause. Plaintiff in Error respect-

fully submits that the judgment of the lower court

should be reversed, and the cause remanded, with in-

structions to dismiss.

Respectfully submitted,

L. V. RAY,

Attorney for Plaintiff in Error.


